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The recording industry is facing a threat to its control of
the distribution of music, and it is not at all happy about it.
Moving Picture Expert Group Audio Layer 3, or MP3s,
computer audio files transmitted over the Internet, have
emerged as powerful challengers to the current music
distribution system. Despite attempts by the recording
industry to limit the use of MP3s or "paint it black," both
legal and illegal online distribution of MP3s have become very
popular. MP3s thus challenge the recording industry on two
fronts: piracy and sidestepping industry distribution
channels.
This Note explores how copyright law applies to computer
sound files, including MP3s. The first section presents a brief
background of the laws that affect copyright of music online.
This section also examines the increased difficulties
surrounding liability for copyright infringement of sound files
and the effect of recent statutes. The second section
demonstrates how advances in MP3 technology have made
infringement concerns a significant problem and presents the
two choices the record industry currently faces regarding
MP3s: try to restrict new technology or embrace the
technology and license. The third section illustrates the
relative impossibility of banning MP3 technology and
suggests a method for licensing the new technology. In the
final section, this Note concludes that the record industry
must radically change its current marketing scheme and
adopt a low cost licensing approach in order to adapt
successfully in the digital age.
I
The Law and the Loopholes
A. Copyright Law
The United States Constitution enables Congress to
create laws that "promote the Progress of Science and useful
Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and
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Discoveries."' Congress under this clause has guaranteed
control to artists and authors (or at least their assignees) over
the sale and distribution of their works.2 This protection
rewards creative efforts, and motivates artists to continue
devoting time to new works.3 In Mazer v. Stein, the United
States Supreme Court cited the benefits of economic
incentives, concluding they are the best way to reach this
goal of the Constitution.4 'The economic philosophy behind
the clause empowering Congress to grant patents and
copyrights is the conviction that encouragement of individual
effort by personal gain is the best way to advance public
welfare through the talents of authors and inventors in
'Science and useful Arts.'
5
The Copyright Act provides the composer or songwriter
with copyright protection in "musical works, including any
accompanying words."6 Within the realm of copyright law,
music issues are unique because not one but two separate
copyrights exist for each piece of recorded music: the
composition right and the. actual sound recording right.7 The
composition right covers the notes and lyrics to a song and is
illustrated by thinking of copyright protection for sheet
music. 8 This is opposed to the protection afforded a sound
recording, which is an actual recording of the song (such as a
compact disc). The composition right extends to the musical
notes or sheet music, and "any accompanying words or lyrics
as created by the composer. "'
The composition right was extended to provide rights to
control "mechanical reproductions" of music in the 1909
1. U.S. CONST. art. I, § 8, cl. 8.
2. Jay L. Bergman, Comment, Digital Technology Has the Music Industry
Singing the Blues: Creating a Performance Right for the Digital Transmissions of
Sound Recordings, 24 Sw. U. L. REV. 351, 353 (1995).
3. See id. at 354.
4. 347 U.S. 201, 219 (1954).
5. Id.
6. 17 U.S.C.A. § 102 (a)(2) (West Supp. 1998).
7. See Don E. Tomlinson & Timothy Nielander, Unchained Melody: Music
Licensing in the Digital Age, 6 TEX. INTELL. PROP. L.J. 277, 285-87 (1998).
8. See Stuart Talley, Performance Rights in Sound Recordings: Is There
Justification in the Age of Digital Broadcasting?, 28 BEVERLY HILLS B. ASS'N J. 79,
84 (1994).
9. Paul Goldstein, COPYRIGHT PRINCIPLES, LAW AND PRACTICE § 2.8
(1989).
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Copyright Act. ' ° This Act also introduced a compulsory
licensing provision to permit such mechanical reproductions
of musical compositions.1 Once a song has been released to
the public in the United States under the authority of the
copyright owner, anyone may obtain a compulsory license to
re-record the song. 12 However, the new recording may not
change the "basic melody or fundamental character of the
work" without the express consent of the copyright owner. 3
Every recording requires a mechanical license, which is a
grant to use a musical composition in a recorded format on
payment of an agreed upon royalty. 14 The current industry
standard royalty is 6.9¢ per song, and anyone wishing to
obtain a mechanical license must serve notice of intention to
the copyright owner or the Copyright Office directly."
The American Society of Composers, Authors, and
Publishers ("ASCAP") and Broadcast Music, Inc. ("BMI") are
the two major performing rights societies in the United
States. 16 These societies usually collect and distribute fees
earned from the public performance of a song. 7 Other groups,
such as the Harry Fox Agency, collect mechanical license
royalties on behalf of their artists and, after deducting fees
generally pay half the income to the songwriter and the other
half to the publisher. 8
In contrast to the composition, sound recordings are the
'Works that results from the fixation of a series of musical,
spoken, or other sounds, but not including the sounds
accompanying a motion picture or other audiovisual work,
regardless of the nature of the material objects ... in which
they are embodied." 9 Sound recordings were specifically
10. See Copyright Act of 1909, Pub. L. No. 60-349 § 1(e), 35 Stat. 1075,
1075-76 (codified at 17 U.S.C. § 106 (Supp. IV 1999).
11. See id. at 1076.
12. 17 U.S.C.A. § 115 (a)(1) (Supp. IV 1999).
13. 17 U.S.C.A. § 115 (a)(2) (Supp. IV 1999).
14. DONALD E. BIEDERMAN, ET. AL., LAW AND BUSINESS OF THE
ENTERTAINMENT INDUSTRIES 570 (3d ed. 1996).
15. See generally The American Society of Composers, Authors, and
Publishers (visited Mar. 9, 1999) <http://www.ascap.com>.
16. See Biederman, supra note 14, at 526.
17. See id. at 529.
18. PETER MULLER, THE Music BUSINESS- A LEGAL PERSPECTIVE, 33
(1994), and Biederman, supra note 14, at 529.
19. 17 U.S.C. § 101 (1994 & Supp. IV 1999).
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protected for the first time under the Sound Recordings Act of
1971, an amendment to the 1909 Copyright Act.20 This Act
granted the owner of the copyright in sound recording the
"exclusive right to reproduce the work," and went into effect
on January 1, 1978.21
One of the goals of copyright protection is to prevent
unauthorized copying of a sound recording.22 This protection,
as previously stated, is extended through the two copyrights
attached to every recorded song: one in the musical
composition (the lyrics and melody) and one in the sound
recording itself.23 An illustration of how each of these rights
come into play can be demonstrated by the song "Here Comes
the Sun" written by George Harrison. For an artist other than
Harrison to perform the song, the artist(s) must obtain
permission under the composition right and pay the
mechanical license royalty. To use the actual Beatles'
recording of "Here Comes the Sun" requires an additional
license because it is a separate copyright.
B. The Digital Performance Right in Sound Recordings Act
Although the Sound Recordings Act of 1971 protected
sound recordings, the United States, unlike many other
foreign nations, has not recognized an exclusive performance
right in sound recordings.24  Consequently, American
performance artists were unable to claim the benefit of
foreign performance royalties because reciprocity with other
countries is required.2 5 This problem has been particularly
important as new music reproduction technologies have
emerged. Without copyright protection in the digital
environment, Congress reasoned, artists' incentive to create
20. 17 U.S.C. §§ 1(0, 5(n) (Supp. II 1972) (amending 17 U.S.C. §§ 1, 5
(1970)).
21. 17 U.S.C.A. § 102(a) (West 1996).
22. See H.R. REP. No. 487 (1971), reprinted in 1971 U.S.C.C.A.N. 1566,
1566.
23. See Bergman, supra note 2, at 355.
24. See H.R. REP. No. 487, supra note 22.
25. See Neil A. Smith & Roberta L. Caimey, Recent Copyright Legislation,
529 PLI/PAT 13, 17 (1998). The United States has not signed the World
Intellectual Property Organization Performances and Phonograms Treaty, which
would result in such reciprocity. See Nancy A. Bloom, Protecting Copyright
Owners of Digital Music - No More Free Access to Cyber Tunes, 45 J. COPYRIGHT
SocY'U.S.A. 179, 186 (1997).
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new sound recordings would be diminished, which would
"ultimately [deny] the public some of the potential benefits of
,,26the new digital transmission technologies. Recognizing
copyright law was "inadequate" to address issues raised by
new technology, Congress wanted to create a "carefully
crafted and narrow performance right, applicable only to
digital transmissions of sound recordings."
27
In November of 1995, Congress passed the Digital
Performance Right in Sound Recordings Act ("DPRSRA").
28
The DPRSRA has two purposes. First, it provides additional
protection against copyright infringement of digital music,
most notably sound recordings. Second, it anticipates the
likely possibility of a shift from physical to digital form sound
recordings distribution.30 Furthermore, the DPRSRA grants
copyright owners and artists the right to collect royalties for
public performance of their sound recordings, including those
that are digitally transmitted. 31 None of these rights were
protected under the 1909 Copyright Act.
32
Before the DPRSRA, copyright law did not specify
whether electronic on-line delivery of an album would
constitute a physical sale, and thus require royalty payments
to be submitted to the copyright holder.33 The DPRSRA
addressed this issue by requiring royalty payments to be
made based on the actual sound recording, not the format on
which it was sold.34 Thus, the DPRSRA creates an exclusive
right in the case of sound recordings, "to perform the
copyrighted work publicly by means of a digital audio
transmission."
3 5
26. H.R. REP. No. 104-274, at 13 (1995). See also, S. Rep. No. 104-128 at
pts. I-Ill.
27. H.R. REP. No. 104-274, at 13 (1995).
28. See 17 U.S.C §§ 106, 114(a) (1994) (amended 1995).
29. See id.
30. See id.
31. See Jeffery A. Abrahamson, Turning Up For a New Musical Age: Sound
Recording Copyright Protection in a Digital Environment, 25 AIPLA Q.J. 181, 211-
12 (1997).
32. See id. at 189.
33. See Richard Raysman & Peter Brown, Internet Copyright Developments,
N.Y. L.J., Jan. 9, 1996, at 3. :
34. See A. Dustin Mets, Note, Did Congress Protect the Recording Industry
into Competition? The Irony of the Digital Performance in Sound Recordings Act,
22 U. DAYTON L. REv. 371, 380 (1997).
35. 17 U.S.C. § 106(6) (1994 & Supp. 1995).
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Under section 3 of the DPRSRA, section 1 14(d) of Title 17
is replaced in its entirety with a new provision (d) which
defines the scope and sets forth the limitations of the
exclusive right.36 "Relevant portions provide for the inclusion
or exclusion of particular types of transmissions or re-
transmissions which may or may not fall under the purview
of the exclusive right."37 The DPRSRA also defines the
statutory licensing scheme for interactive services which
transmit the copyright holder's works by digital means,
determines licensing and royalty rates for the new
performance right, and clarifies how payment is to be
determined for production and distribution of phonorecords
38
when transmitted via digital means.39
Music copyright owners were concerned that they might
not be compensated for the mechanical royalties lost due to
the increase of digital audio transmissions over standard
record sales.4 ° The DPRSRA specifically extended the
mechanical license right to "digital phonorecord deliveries" to
address this concern.4
C. Limitations and Exclusions of the DPRSRA
"In the same breath that gives [DPRSRA] life, significant
limitations and exclusions immediately restrict this
performance right for sound recordings."42 Exemptions from
copyright infringement included in the DPRSRA are:
nonsubscription broadcast transmissions, retransmissions of
nonsubscription broadcast transmissions, transmissions and
retransmissions by businesses on and around their premises,
certain transmissions or retransmissions to business
36. See id. at § 114 (d).
37. Smith, supra note 25.
38. "'Phonorecords' are materials objects in which sounds ... are fixed by
any method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with the
aid of a machine or device." 17 U.S.C.A. § 101 (West 1999). The term
'phonorecords' also includes the material object in which the sounds are first
fixed. Id.
39. See 17 U.S.C. § 114 (d), see also 17 U.S.C. §§ 114 (e)-(i), 115.
40. See Abrahamson, supra note 31, at 214-215 (citing Congressional
Research Service Report For Congress, Public Performance Right In Digital
Audio Transmission of Sound Recordings, 1, 12 (Feb. 1996)).
41. Id.
42. Derek M. Kroeger, Comment, Applicability of the Digital Performance
Right in Sound Recordings Act of 1995, 6 UCLA ENT. L. REV. 73, 78 (1998).
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establishments, or authorized retransmissions of licensed
transmissions .43 "Nonsubscription transmissions" are
transmissions such as network television and, more
importantly, radio broadcasts for which there is no fee.44
To qualify for the business premises exception, the
transmission or retransmission must: (1) be to a business
establishment; (2) be for use by the business establishment
in the ordinary course of business; (3) not be transmitted
outside the place of business or the immediately surrounding
vicinity; and (4) not exceed the "sound recording performance
complement."4 5 To fall within the complement an entity must
not transmit on any particular channel in any rolling three
hour period: (1) more than three different selections from any
one phonorecord or two consecutive selections from one
phonorecord; or (2) more than four selections by the same
featured artist or from any compilation of phonorecords.46
This performance complement is designed to prevent
traditional record sales from being replaced by digital
transmissions, because this restriction prevents digital
transmissions of album sides or entire albums.47
The performance right is implicated when a sound
recording is transmitted through a digital medium. 48 At the
same time, if a digital phonorecord is transmitted then a
compulsory license to make and distribute the musical
composition contained in the sound recording may also be
available.49 A major concern surrounding the DPRSRA,
however, is whether it provides adequate protection for
United States copyright owners abroad in light of
international transmissions via the Internet.5 °
43. See 17 U.S.C. § 114 (d)(1).
44. SeeS. REP. No. 104-128 at 18 (1995).
45. 17 U.S.C. § 114 (d)(1)(iv).
46. See S. REP. No. 104-128 at,35-36 (1995).
47. See Julie A. Garcia, An Analysis of the Digital Performance Right in
Sound Recordings Act of 1995, 8 J. PROPRIETARY RIGHTS 13, 14 (1996).
48. See Kroeger, supra note 42, at 100.
49. See id.
50. The question of whether or not U.S. law is sufficient to protect copyright
holders is an especially important issue since the Internet knows no national
boundaries. For a detailed outline of the problems involved with worldwide
online music distribution, see generally Rebecca F. Martin, Note, The Digital
Performance Right in the Sound Recordings Act of 1995: Can It Protect U.S. Sound




Advances in Law and Technology
A. Old Sound Files: Big Size, Bad Sound -
"Five years ago [1994], copying the millions of bits of
information contained in a single three minute song onto a
computer would have taken more than 38 hours .... "51 Only
recently have the quality and size of sound files available
online advanced sufficiently to threaten normal CD sales.
"Until now, pirating provided minimal temptation; even
hackers preferred paying 18 bucks for the latest Dave
Matthews Band album over wasting hours downloading tinny
counterfeit songs for free." 2 The advances in technology that
result in high quality, small size sound files coupled with the
increase in transmission rates/bandwidth creates an
environment that effectively eliminates the problems that
plagued online music in the past.5"
The first type of music files available online were raw
uncompressed files. 4 The sound quality was poor, the files
were generally only mono-sound, and the files were quite
large (around four megabytes each).55  Using the 1993
industry standard connection rate of 2400 baud (bits per
second), a single three minute song would take approximately
four hours to download.56
The next generation of sound files were called .au files
and were developed by Sun Microsystems. 57 These files have
marginally superior sound quality to the raw uncompressed
files and are compressed at a 2:1 ratio (one-half the size of
the raw uncompressed files).58 Nevertheless, due to the
51. Eben Shapiro, Online: Race Is on to Foil E-Music Pirates, WALL ST. J.,
Jan. 22, 1999, at B1.
52. Chris Willman, I Want My MP3, ENT. WKLY., Nov., 1998, at 92.
53. See, e.g., June Chung, The Digital Performance Right in Sound
Recordings Act And Its Failure to Address the Issue of Digital Music's New Form
of Distribution, 39 ARIz. L. REv. 1361 (1997).
54. Telephone interview with Josh de Cesare, Senior Engineer Scientist,
Apple Computer Inc. (Mar. 7, 1999).
55. See id.
56. See David Landis, Catching Some Entertainment, in Bits and Pieces, USA
TODAY, Aug. 25, 1994 at 8D.
57. See generally Sun Microsystems (visited Mar. 8, 1999)
<http: //www.sun.com>.
58. See id.
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relatively large size, despite compression and the poor
(although improved) sound quality, .au files were not very
popular for anything other than small sound bites. 9
MIDI [Musical Instrument Digital Interface] and .mod files
were the first sound files to be downloaded in great
numbers.6" These files have the advantage of small size; a
.mod file that contains a long song would be approximately
20K.6' One major drawback to .mod and MIDI files is that
they are solely instrumental, and they contain no vocals of
any kind.62 The Copyright Office declared MIDI files to be
works of authorship copyrightable as sound recordings."
MIDI files contain instructions for generating audiovisual
works and thus are not classified as sound recordings.
Therefore, MIDIs are not subject to compulsory licensing. 4
Repeated samples make up the bulk of .mod files, while
creating MIDI file requires extra hardware, such as a digital
musical keyboard or an advanced soundcard."
At the same time that sound files were shrinking in size
and becoming better quality, the speed at which users were
able to connect and download music from the Internet was
increasing. In 1993, most users connected to the Internet
over a 2400 baud modem.66 Currently, the most commonly
used modem connection rate is 56K. This is approximately
24 times faster than a 2400 baud connection. Additionally,
the availability of high speed connections has increased
tremendously. High speed connections such as ISDN (128K),
T-1 (1.5 Megabit), and T-3 (4.5 Megabit) connections are now
available to many people at work, at home, in school
computer labs, and in dormitories. 68 "Five years ago, a
business would be lucky to have a T- 1 connection. Today,
most businesses and universities online have a T-3




63. See Tomlinson, supra note 7, at 289 (citing AL KOHN & BOB KOHN, KOHN
ON Music LICENSING, supp. 1997 at 6.).
64. See id.
65. See de Cesare, supra note 54.
66. See Landis, supra note 56.
67. See de Cesare, supra note 54.
68. See id.
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connection."69 This increase in speed helped enhance and
further distribute the new technology. Two new technologies
have become commercially available to increase Internet
connection speed to a majority of individual users. The first,
Digital Subscriber Lines (DSL), is already available in some
areas.70 A DSL line gives an individual user a T- 1 speed
connection (over standard copper phone wiring) at a price
most people pay today for regular modem access.7 ' A T-1
connection is 27 times faster than a 56K modem. The second
new technology is the cable modem, which offers T-1 speed
over television cable connections and is becoming available in
many urban areas.72
B. Moving Pictures Expert Group Audio Level 3 or MP3
By mid-1997, the MP3 format became popular due to
new compression technology that made songs small enough
to be downloaded quickly.73 Originally part of a technology
designed for digital television transmissions, Moving Picture
Expert Group Audio Layer 3 (MP3) is a powerful algorithm
developed by the Institut Integrierte Schaltungen in
Germany.74 MP3s use perceptual audio coding that extracts
the music's component frequencies and removes frequencies
that the human ear cannot really hear.75 "MP3 compresses by
a 10:1 ratio, allowing approximately 60 minutes of music to
be compressed to 32 megabytes of memory."76 MP3 is the first
sound file format to deliver near-CD quality stereo sound in a
small downloadable size. Even with the relatively slow
connection rate of a 28.8 modem, a user can download a
69. Id.
70. See, e.g., Go Digital Telecommunications (visited Mar. 10, 1999)
<http://www.godigital.com>; Copper Mountain Networks, Inc. (visited Mar. 10,
1999) <http: //www.coppermountain.com>.
71. See Go Digital Telecommunications (visited Mar. 10, 1999)
<http://www.godigital.com>.
72. See Overview of Calbe Modem Technology and Services (visited Mar. 10,
1999) <http://www.cabledatacomnews.com/cmic/cmic2htm>.
73. See Charles Lozow & Neil Rosini, Music, the Internet and New Media:
Special Problems, 505 PLI/PAT. 637, 641 (1998).
74. See Fraunhofer Institute for Integrated Circuits-A (visited Mar. 8, 1999)
<http://www.ils.fhg.de/amm/techntf/layer3/index.htm>.
75. See id.
76. Recording Industry Assoc. of Am., Inc. v. Diamond Multimedia Sys., Inc.,
29 F. Supp. 2d 624, 625 (C.D. Cal. 1998).
19991
near-CD quality song in stereo in less than 30 minutes.77
There are numerous websites that contain both pirated
and legal music files on the Internet. "Currently there are an
estimated 10,000 songs being passed around the Internet -
ranging from Dave Matthews, to vintage Sinatra, to new cuts
from Public Enemy, many of them pirated from the original
CDs."78 The website www.MP3.com, currently the largest
source for licensed MP3s, has thousands of legitimate MP3
files available for free downloading. 9 New sites, both legal and
illegal, appear constantly, and the pirate sites move from one
location to another to continue their operations. ° Such sites
often include foreign web servers, placing the files outside
United States jurisdiction. Even if the download of the
infringing files occurs in the United States, which jurisdiction
presides is not clear. MP3s have become a tremendous new
legal distribution method, while also becoming the prominent
source for pirated music online.8 '
C. Who is Liable for Online Copyright Infringement?
One of the goals of the DPRSRA was to prevent the
following scenario from occurring. Suppose a person buys a
compact disc, creates a computer sound file of that recording,
and uploads it onto a Bulletin Board System or the World
Wide Web. The sound recording "would become widely
distributed, and with the exception of the initial purchase of
the disc necessary to put it on the Web, the record company
that created the compact disc would not be paid for it."
82
Applying the DPRSRA, downloading songs from a website
is categorized as "the transmission as a performance of the
song, rather than as a distribution."83 The music industry, in
an effort to crack down on copyright infringement, has
created robots that comb the web for sites that contain music
77. See Lozow, supra note 73 at 641.
78. Shapiro, supra note 51.
79. See About MP3.com (visited Mar. 7, 1999) <http://www.mp3.com/
aboutus.html>.
80. See Janelle Brown, Heat Turned Up on Digital Music Pirates, WIRED NEWS
(visited Feb. 15, 2000) <http://www.wired.com/news/news/culture/story/
10234.html>.
81. See id.
82. Kroeger, supra note 42, at 101.
83. Id.
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files, and review them for unauthorized sound clips.8 4
Furthermore, under the DPRSRA, even fan-based websites
(that generally promote bands) with downloadable sound files
can infringe upon copyrights because this is a distribution
that requires a specific license.85
So far very few cases have addressed the issue of
dissemination of music on the Internet, and none have gone
to trial.88 Now that the DPRSRA criminalizes distribution of
unauthorized copies of music online, determining liability for
such infringement becomes of paramount importance.
Initially, the trend appeared to hold the Internet Service
Provider (ISP) liable, but the new Digital Millennium
Copyright Act (DMCA) has allowed ISPs to avoid liability if
they conform to certain standards.87
In the most notable case prior to the enactment of the
DMCA, music corporation Frank Music filed a class action
copyright infringement lawsuit against the ISP Compuserve in
1995 claiming unauthorized transmission of copyrighted
songs over Compuserve's electronic bulletin boards.88 Frank
Music brought the lawsuit on behalf of itself and over 140
other music publishers who used the Harry Fox Agency as
their agent for royalty collection and licensing. 9 The plaintiffs
alleged that Compuserve owed them for permitting
subscribers to upload and download copyrighted works that
were stockpiled on the popular MIDI music forum.90
84. See BMI Musicbot Version 2.0 Announced (visited Mar. 10, 1999)
<http://www.bmi.com/iama/webcaster/technology/musicbot.asp>.
85. "The way I look at it, I was promoting their artists like any other radio
station. To do what III did is akin to bitching at every eighth grader who taped
'Mmmbop' off the radio - pretty lame. The only difference is that we are
'rebellious' or something." Brown, supra note 80 (quoting Will Komassa). The
rap group Public Enemy put an entire album in MP3 format on their website
that their record label had not released. Within a few days the label forced the
removal of the files because they violated copyright law. See Michael Robertson,
PE Fights the Power and Loses (visited Mar. 11, 1999) <http://www.mp3.com/
news/ 140.html>.
86. See John F. Delaney & Adam Lichstein, The Law of the Internet: A
Summary of U.S. Internet Caselaw and Legal Developments, 505 PLI/PAT 79, 97,
104-05; see also A&M Records Inc. v. Internet Site Known as Fresh Kutz, No. 97-
CV-1099 H (JFS) (S.D. Cal. filed June 10, 1997).
87. See Digital Millennium Copyright Act, 17 U.S.C. § 512 (1998).
88. See Matthew Goldstein, Accord Ends On-line Suit over Music, N.Y. L.J..





In response, Compuserve claimed that a third party was
solely responsible for any infringement, that it merely
managed the bulletin board and that it would be too
expensive to monitor all postings for copyright infringement. 91
The parties settled the case two years after the lawsuit was
filed, with Compuserve paying $568,000 to the music
publishers for prior use of copyrighted materials and agreeing
to pay standard royalties (6.64r /song at the time) in the future
for one-time reproduction and use of a song.92
The facts involved in Sega Enterprises Ltd. v. MAPHIA
93
provide a close analogy to many current MP3 sites that
contain illegal copies of songs. In Sega Enterprises, customers
used the defendant's bulletin board to upload and download
unauthorized copies of Sega's video game cartridges.94 The
copies were created through a device developed by MAPHIA
and sold to its customers." The court granted a preliminary
injunction against MAPHIA based on the strong likelihood of
Sega successfully proving its direct copyright infringement
claim.9" The court also held that even if MAPHIA did not have
knowledge of specific incidents of copying, MAPHIA's
encouragement and facilitation of such copying resulted in
contributory infringement.97
Two years later, in 1996, the district court granted a
permanent injunction in the same case.98 The court also
rejected MAPHIA's fair use defense, stating that the four
factors used to determine fair use- nature Of the copyrighted
work, purpose and character of the use, the substantiality
and amount of the portion used, and the effect of the use
upon the market for the copyrighted work- all weighed
against MAPHIA. 99 Special emphasis was placed on the final
criterion. The court noted that if widespread copying of Sega
games were to occur on bulletin boards, there would be a
91. See Delaney, supra note 86 at 98.
92. See Goldstein, supra note 88.
93. 857 F. Supp. 679 (N.D. Cal. 1994).
94. See id at 684-85.
95. See id.
96. See id. at 685.
97. See id.
98. See Sega Enterprises Ltd. v. MAPHIA, 948 F. Supp. 923 (N.D. Cal.
1996).
99. See id. at 938.
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substantial adverse effect on the market for the copyrighted
games.lOO
There are numerous similarities between the MAPHA
case and current illegal MP3 sites. In both instances the
copyright infringement is flagrant and is a serious threat to
the legitimate industry. However, with the passing of the
DMCA, the MAPHIA holding is inapplicable, thus removing
this type of liability for most commercial ISPs.' 0 '
D. The Digital Millennium Copyright Act
In October 1998, Congress passed the Digital Millennium
Copyright Act.10 2 This Act amended Title 17 by limiting
liability for ISP's relating to material online. 0 3 The Act states
that "[A] service provider shall not be liable for monetary
relief.., for infringement of copyright by reason of the
provider's transmitting, routing, or providing connections for,
material through a system or network controlled or operated
by or for the service provider" if five conditions are met.'0 4 The
first condition is that the "transmission of the material was
initiated by or at the direction of a person other than the
service provider." 0 5 Second, the transmission, storage,
routing, or provision of connections must be carried out by
"an automatic technical process without selection of material
by the service provider.', 0 6 Third, the ISP must not select the
recipients of the material except for automatic responses to
another person's request. 7 "No copy of the material made by
the service provider in the course of such intermediate or
transient storage is maintained ... in a manner ordinarily
accessible to anyone other than anticipated recipients ... for
a longer period than is reasonably necessary..." for the
transmission, routing, or provision of connections to occur.'0 8
Finally, the Act required that "the material is transmitted
through the system or network without modification of its
100. See id.
101. See Digital Millennium Copyright Act, 17 U.S.C. § 512 (1998).
102. See id.
103. See id.
104. Id. at § 512(a).
105. Id. at § 512(a)(1).
106. Id. at § 512(a)(2).
107. See id. at § 512(a)(3).
108. Id. at § 512(a)(4).
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content."10 9
The impact of the DMCA is significant. No longer will
cases similar to Frank Music v. Compuserve and Sega
Enterprises Ltd. v. MAPHIA result in judgments against those
who merely provided the bandwidth for online copyright
infringement. Instead, groups or individuals wishing to
enforce their copyright must, in most cases, directly sue the
creator(s) of the website or electronic bulletin board. At the
time this Note went to press, no such suits have reached final
judgment." '° The music industry has filed only three such
infringement cases against website operators, and all the
sites disappeared from the Internet before the cases went to
trial. 1 ' An example of the difficulties arising from the DMCA
can be seen through the case of A&M Records Inc. v. Internet
Site Known as Fresh Kutz. I1 2 In A&M Records, several record
companies sued an Internet site known as Fresh Kutz and
fictitious defendants known only as Does I through X,
alleging that the site "archived copyrighted songs and not
only allowed many users to download the songs, but also
encouraged the users to upload new songs onto the site. '13
The court issued a restraining order that prohibited the
continued operation of the site and expedited discovery into
the operation of the site's server."1 4 However, the site had
already vanished from the Internet by the time the order was
signed."' Two other sites that also carried infringing MP3 files
were sued, resulting in similar outcomes.'
1 6
The significance of the DMCA is that attempting to block
the sites that provide such infringing material is the only
109. Id. at § 512(a)(5).
110. See Delaney, supra note 86, at 104-05.
111. See id., citing Fresh Kutz, supra note 86; Sony Music Entertainment Inc.
v. Intemet Site Known as ftp://208.197.0.28, No. 97 Civ. 4245 (S.D.N.Y. filed
June 9, 1997); and MCA Records Inc. v. Intemet Site Known as
fttp://parsoft.com/MP3s/, No. 97-CV-1360-T (N.D. Tex. filed June 9, 1997).




116. See Delaney, citing Fresh Kutz, supra note 86, at 104-105; citing Sony
Music Entertainment Inc. v. Intemet Site Known as ftp://208.197.0.28, No. 97
Civ. 4245 (S.D.N.Y. filed June 9, 1997) and MCA Records Inc. v. Intemet Site
Known asftp://parsoft.com/MP3s/, No. 97-CV-1360-T (N.D. Tex. filed June 9,
1997).
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option to crackdown on illegal MP3 sites, as it is
"technologically and practically impossible to track down
individuals who visit an Internet site and download a song."'17
"With a highly redundant network of temporary sites, it is
difficult to pin down any one site for prosecution."118 Even
though it has been possible to download music off the
Internet for some time, only recently has technology improved
to the point where the record industry faces a threat from
illegal copies of sound files. Pirate MP3 sites, in order to avoid
the record industry tracking, have also moved from websites
to IRC," 9 ICQ,' 20 and secret mailing lists. 2 ' Furthermore,
foreign websites may be effectively immune from U.S. anti-
piracy efforts'22 and thus have become favored havens for
MP3 traders.
E. Rio Dances On the Sand: MP3s Move Beyond the Desktop
One of the biggest concerns of the record industry was
the movement of MP3 files away from the computer. On
October 8, 1998, the Recording Industry Association of
America ("RIAA")1 23 filed a claim against Diamond Multimedia
Systems in an attempt to block the sale of Diamond's product
to the public.'24
Diamond's product, called the Rio PMP 300 (the "Rio"), is
a portable handheld digital music player that can play back
117. Andrew Hartman, Don't Worry, Be Happy! Music Performance and
Distribution on the Internet is Protected After the Digital Performance Right in
Sound Recordings Act of 1995, 7 DEPAUL-LCA J. ART & ENT. L. 37, 62 (1996).
118. Rishab Alver Ghosh, MP3 Music Pirates Lurk in Chat Zones, WIRED NEWS,
(visited Mar. 8, 1999) <http://www.wired.com/news/news/culture/mpthree/
story/5675.html>.
119. Internet Relay Chat. For an excellent overview of IRC, See IRC Central
(visited Mar. 10, 1999) <http://www.connected-media.com/IRC>.
. 120. ICQ is a chat and buddy list program that alerts the user when the
user's friends are online. See ICQ: Flower Power, (visited Mar. 10, 1999)
<http://www.cnet.com/Content/Reports/Special/ICQ/index.html>. Both IRC
and ICQ allow trading without a permanent Internet address. Such trading is
nearly impossible to track.
121. See Brown, supra note 80.
122. See generally Martin, supra note 50.
123. The RIAA represents music labels that make up over 90% of all
legitimate sound recordings, such as Warner Bros. Records, Capitol, Geffen,
and Columbia. See generally RIAA Online (visited Mar. 10, 1999)
<http://www.riaa.com>.
124. See Michael S. Mensik and Jeffrey C. Groulx, From the Lightweight 'Rio'
Flows Heavyweight Battle, NAT'L L.J., Dec. 14, 1998, at B5.
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MP3's away from the computer."'2 "Using regular audio
headphones, the Rio owner can listen to the [MP3] music
anywhere.' 26 The RIAA claimed that if the Rio were allowed to
be sold to the public, it would harm RIAA's and the public
interest by "dramatically stimulating the traffic in illegal MP3
files.' 27 The RIAA argued that the Rio violated several aspects
of the Audio Home Recording Act ("AHRA") of 1992 and
requested an injunction prohibiting the sale of the Rio. 28 In
denying the injunction, the court held that the Rio did not
violate the AHRA because it is not a "digital recording device,"
and the Rio is just as easily usable for legitimate purposes as
well as those that infringe copyrights. 129 Making copies of
legally obtained copyrighted material for personal use is
considered fair use and is not prohibited.1 30 Making such
copies is one of the uses that the court noted in Recording
Indus. Ass'n. of America v. Diamond that would be unjustly
banned by an injunction against the sale of the Rio. 
3 1
Since the decision allowing the Rio to be sold to the
public, the market for MP3-related material has expanded.
The Rio has now been hacked to allow the device to upload
files to computers, one of the capabilities the court noted the
Rio did not have when denying the injunction to prohibit its
sale. 32 Two start-up businesses offer users personalized
music lists to choose from and charge fees to credit cards.
33
Other websites give complete, detailed instructions on how to
125. See id.
126. Id.
127. Recording Indus. Ass'n. of America, Inc. v. Diamond Multimedia Sys.,
Inc., 29 F. Supp. 2d 624, 632-33 (C.D. Cal. 1998).
128. See Mensik, supra note 124.
129. See id.
130. In the MP3 community, this is called "ripping" a file from a compact
disc.
131. See Sony Corp. of America v. Universal Studios, 464 U.S. 417, 421
(1984). This case allowed owners of VCR's to tape television programs off the air
to watch at a later time ("time shifting"). It is the primary case precedent for the
fair use doctrine of a copyright.
132. See Joe Nickell, Mighty Rio Now a Two-Way Street, WIRED NEWS, (visited
Mar. 8, 1999) <http://www.wired.com/news/news/culture/story/
17529.html>.
133. See Christopher Jones, MP3 Stores Branching Out, WIRED NEWS, (visited
Mar. 8, 1999) <http://www.wired.com/news/news/culture/story/
18305.html>.
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build and install an MP3 player into a car's stereo system.'
34
The often overlooked, legitimate MP3 market is booming
as well. MP3s are a windfall for lesser known bands to gain
worldwide exposure by uploading samples of their material
to the Internet. MP3.com, the largest single website
,containing only authorized MP3s, reports an average of over
200,000 visits per day to download music.'3 5 Other sites offer
authorized downloads at a price for music from such famous
musicians as Frank Zappa, Tori Amos, Alanis Morissette and
They Might Be Giants.'- Microsoft's media player software
plays MP3's,' 37 and most recently, audio software giant,
RealNetworks, announced it is developing a version of its
media player to support MP3s.'
38
The ease of setting up a pirate website is a major
contributor to the problem of illegal versions of MP3s online.
Many ISPs offer up to twenty megabytes or more of web space
for free if the user is willing to tack on a banner
advertisement to the site.' 39 "You can move a site to a new IP
address every day. It's impossible to track down the whole
world."'4 ° Some of the savviest MP3 distributors send the files
from hacked or fake Internet addresses that cannot be traced
to the real sender. "
4'
The proliferation of writeable CD's, coupled with MP3
technology, has further expanded the world of copyright
infringement. Writeable CD's (CD-R technology) allow a user
to "burn" blank compact discs with music, creating a new
permanent CD playable on any CD audio system. In 1986, a
CD-R drive cost several thousand dollars, and blank discs
134. See, e.g., MP3 Car.com (visited Mar. 7, 1999)
<http://www.mp3car.com>; Empeg-car (visited Mar. 8, 1999)
<http://www.empeg.com>.
135. See MP3.com - About Us (visited Mar. 7, 1999)
<http://www.mp3.com/aboutus.htm>.
136. See emusic.com (visited Mar. 10, 1999) <http://www.goodnoise.com>.
137. See Shapiro, supra note 51.
138. See Steven Vonder Haar, ReaLNetworks to Support MP3, INTER@CTIVE
WEEK, Mar. 8, 1999, at 12.
139. See Webmaster's Reference Source (visited Mar. 9, 1999)
<http://jdante.hypermart.net>.
140. Brown, supra note 80.
141. See John C. Dvorak, MP3 Spells Disaster, PC MAGAZINE, March 9, 1999,
at 87.
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cost twenty dollars or more a piece.' 42 Today, CD-R's are
widely available in computer and electronics stores and cost
about $200.' 43 The price of blank CDs has also fallen;
currently, they can be purchased for two dollars each or
less. 14
This recent advance in technology has raised a large
number of valid concerns about copyright infringement.
However, the difficulty of tracking down pirates online, the
instantaneous worldwide distribution over the Internet, and
recent legislation like the Digital Millennium Copyright Act
make it very difficult to hold pirates liable, even if the
infringement is obvious. Groups like the RIAA are currently
faced with a difficult decision that will likely result in lower
profits either way.
Realistically, the recording industry has two choices, it
can continue its present trend of pushing alternative forms of
technology with more safeguards against infringement while
attempting to restrain other forms such as MP3s. Or it can
adopt a licensing scheme to drastically increase the number
of legitimate MP3s before the market is completely flooded
with pirated copies. The next section will explore these two
options in depth.
InI
The Music Industry has Two Options
A. Option One: Fight the Power, Try to Restrict Technology
Since the failed injunction to suppress sale of the Rio,
use of MP3s and resentment towards the recording industry
have grown. "[MP3s and music trading on the Internet] will
destroy the music industry within the next two years. The
reality is, the music business is counterproductive and ripe
for change. The RIAAs attempt to kill off the Diamond Rio
player was the last straw as far as public tolerance is
concerned."'45 The popularity of MP3s is growing at a
dramatic rate,' 4' and even software giant Microsoft is rumored
142. See de Cesare, supra note 54.
143. See MACUSER, February 1999, at 147.
144. See id.
145. Dvorak, supra note 141.
146. See Regina Joseph, MP3 adoption accelerating, FORBES DIGITAL TOOL
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to have plans to market its own version of the Rio.147
If the recording industry does not take action, there is
little doubt that unauthorized MP3s will continue to spread
over the Internet. One vision is that the music industry will
become like the software industry, where piracy is rampant.
' The software industry loses more money to piracy then the
music industry makes."'48 However, there are some significant
differences that suggest that the music industry will have a
much more difficult time staying in business. 'The thing
about music versus software... is that there is only one
version of Born to Run. They're not going to come out next
year with Born to Run 2.0.,,149
One trend in software as part of software copy/pirate
protection is to make the programs increasingly bigger so that
they are harder to copy. An example is the word processor,
Microsoft Word. The Macintosh version of Word 4.0 only took
up about four megabytes of hard drive space, while the latest
version, MS Word 98, takes over 100 megabytes of space. 5 °
This is an anti-piracy tactic that is not applicable to music.
The nature of sound files is that they are smaller than
software programs, as each file generally only contains one
song, easily partitioned from an entire album. Businesses
make up a large percentage of software sales and are also the
main target of copyright infringement raids."5 ' Music files are
generally downloaded by individuals, instead of businesses,
which requires a person-by-person method of checking for
infringing material. This is much more difficult to execute.
Another method of protecting music online is to encrypt
files so they will not run unless a royalty has been paid and a
encryption key has been issued. However, the United States
government has strict regulations limiting the level of
(visited Mar. 11, 1999) <http://www.forbes.com/tool/html/99/feb/0204/
mu5.htm>.
147. See Shapiro, supra note 51.
148. Id.
149. Willman, supra note 52 (quoting Michael Robertson, President,
MP3.com).
150. See de Cesare, supra note 54. This is a phenomenon known in the
computer industry as "bloatware."
151. See generally The BSA Anti-Piracy Site (visited Mar. 11, 1999)
<http://www.nopiracy.com> (This site is run by the Business Software Alliance,
the premier anti-software piracy organization in the United States).
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encryption that can be exported aboard. 5 2 In September
1998, the Commerce Department granted U.S. software firms
the right to export 56-bit Data Encryption Standard ("DES")
software to most countries. 5  However, even before this
standard was cleared for export, a leading Internet free-
speech advocacy group cracked 56-bit DES within three days,
and more recently cracked the same level of encryption in 22
1/2 hours.' 54 This shows that current levels of encryption
available for worldwide usage are suspect to hackers. More
powerful 128-bit encryption exists and is used both in the
United States and abroad.' 55  Under current federal
Government regulations, if the record industry were to
market securely encrypted MP3s, they would have to limit
sales to American markets. This is a difficult, if not
impossible task on the global Internet.
Alternative technologies to MP3s do exist, and have
stronger copyright protection. AT&T's form of music
distribution, called a2b, compresses music at ratios up to
20:1 without an audible loss of quality.5 This results in a five
minute song taking 16 minutes to download with a 28.8
modem instead of four hours, and the file taking up 3.6
Megabytes of space instead of 53. 1 7 An a2b file creates a
unique sound key for each song and uses it to encrypt the
compressed music.' s After purchasing the song, a user
obtains the matching song key to play the file.'
59
Another alternative to MP3 files is Liquid Audio.' 60 Liquid
Audio technology focuses "exclusively on the needs of the
music industry" and allows users to preview sound files for
152. See Administration Updates Encryption Policy (visited Mar. 8, 1999)
<http://ya.com/who91698.htm>.
153. See Niall McKay & James Glave, Feds Relax Encryption Rules, WIRED
NEWS (visited Mar. 8, 1999) <http://www.wired.com/news/news/politics/
story/ 15037.html>.
154. See id.; see also James Glave, Code-Breaking Record Shattered, WIRED
NEWS (visited Mar. 11, 1999) <http://www.wired.com/news/news/technology/
story/ 17412.html>.
155. See, e.g., Baltimore Global e I Security (visited Mar. 10, 1999)
<http://www.baltimore.ie/>.





160. See Liquid Audio (visited Mar. 10, 1999) <http://www.liquidaudio.com>.
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free. 6 ' Users can purchase an authorized download of the
music, which is both encrypted and traceable.16 2 Both a2b
and Liquid Audio files are difficult to pirate and require
programs from the company who created the format, and
thus are more preferable to the music industry than MP3s.
6 3
On the other hand, neither technology receives nearly as
much widespread usage as the MP3 format.
B. Option Two: Bring It On, License More Freely to Combat
Illegal MP3s
An alternative method of fighting MP3s that infringe
copyrights is to expand licensing. An obvious template would
be to adopt an ASCAP-type system. Adjusting the current
royalty rate of 6.91t per song'64 to charge more for permanent
copy would be a relatively easy task. Consumers already pay
to download music online, on sites such as Liquid Audio, a2b
Music, MP3.com and GoodNoise(MP3). 6 5 "A lot of consumers
actually care whether music is pirated or not. Most people,
when given the opportunity to do so, won't take pirated
things."'6 If the cost of obtaining an authorized download is
reasonable, people will be much more likely to obtain
legitimate copies instead of pirate ones. The ASCAP system
for paying artists royalties is already established; ASCAP and
BMI have licensing prices for Internet uses on their
websites. 67 However, these licenses authorize transmissions
only, not permanent downloads.'68
161. Id.
162. See id.
163. See generally id.; see also a2b Music, supra note 156.
164. See The American Society of Composers, Authors, and Publishers, supra
note 15.
165. See Liquid Audio, supra note 160: see also a2b Music, supra note 156;
MP3.corn, supra note 135; GoodNoise, supra note 136.
166. Jacob Ward, MP3: It's Not Secure, But It's Genuine, THE INDUSTRY
STANDARD (visited Mar. 11, 1999) <http://www.thestandard.com/articles/
display/0,1449,3265,00.html> (quoting Rick Fleishman, Liquid Audio Senior
Marketing Director).
167. See The American Society of Composers, Authors, and Publishers, supra
note 15; see also Welcome to BMI, (visited Mar. 10, 1999)
<http: //www.bmi.com>.
168. See ASCAP Experimental Licensing Agreement for Internet Sites on the
Worldwide Web - 2.0 (visited Mar. 11, 1999) <http://www.ascap.com/
weblicense/ascap.pdf>; see also BMI Web Site Music Performance Agreement,
(visited Mar. 11, 1999) <http://www.bmi.com/licensing/website98.pdf>.
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In order to license effectively, the music industry will
likely have to lower the current minimum fees. Presently, to
license music for websites through ASCAP or BMI costs a
minimum of $250. '69 Such a license does not allow a user to
download a song from a website, it only permits a song to be
played when the site is accessed.'70 If piracy is growing when
a compact disc costs seventeen dollars apiece, a licensing
cost of $250 or more for a non-downloadable file will provide
little incentive for listeners to obtain authorized copies of
music.
By actively promoting greater licensing, the record
industry will establish a standard for promoting legitimate
sound files before music distribution technology becomes
even more widespread. Technology exists to distinguish
licensed MP3s from illegal pirate copies. It is possible to give
MP3 files a "watermark," a digital signature through
encryption technology, which would identify authorized MP3s
as certified property of legal distributors."' Using a
watermark will allow the distributor to trace an unauthorized
copy of a song back to the original infringer.
A recent development concerning music distribution
online is the creation of the Secure Digital Music Initiative
(SDMI).72 The SDMI Forum is an open body of companies
involved in digital music, such as Liquid Audio, MP3.com,
and the RIAA. 173 The SDMI plans to establish a cost-effective
standard that will securely protect against copyright
infringement and provide for change and improvement over
time.' 74 Leonardo Chiariglione, one of the early developers of
the MP3 format, was named head of SDMI on March 1,
1999.175 Whether SDMI will be an effective tool in preventing
169. See id.
170. See id. Such a website can play the licensed song whenever a user visits
the page, in a format such as streaming audio technology.
17 1. A group of companies, including Liquid Audio, MP3, and several record
labels and online retailers have formed the Secure Digital Music Initiative
Forum, who will oversee the watermarking process. See Secure Digital Music




174. See SDMI Organizational Plenary (visited Mar. 11, 1999)
<http://www.mp3.com/news/sdmi0222699.html>.
175. See Neil Strauss, Expert to Help Devise Format For Delivering Music on
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online piracy remains to be seen.
"[The [recording] industry has been overcharging for
CDs, which should have been selling for less than $10 for at
least the last five years." 176 The advantage of digital music is
that no manufacturing is required and distribution takes
place over the Internet, at little to no cost. 'The record labels
are middlemen. In the age of the Net, middlemen are roadkill.
Let's kick out the jams.. .""' The loss of middlemen, such as
the manufacturer or distributor, should make it easier to
lower licensing costs without affecting profit margins.
Currently, authorized downloads of songs are offered at $1 to
$2 per song per download; a price made possible due to no
distribution or packaging costs.'78
Enforcement of licensing will continue to be a daunting
task. With the instant distribution and global market that
exists on the Internet, protecting music copyrights online is
going to require the good faith of the consumer. If the record
industry makes it possible for users to make authorized
downloads of music at a cost closer to what the record
industry charges radio stations and artists, the pirate market
will decline. Only by gaining the support of the typical online
consumer will the record industry be able to successfully
adapt to the digital age.
IV
Conclusion:
The Times They Are A'Changin'
Protecting music on line presents a special kind of
problem in copyright law. Because of the distinctive nature of
sound files (smaller size, lack of business use, etc.) the music
industry may not be able to survive the rampant piracy found
in the software industry, and thus must take action to
prevent the unauthorized MP3 file from becoming an Internet
standard.
Net, N.Y. TIMES, Mar. 1, 1999, at CI.
176. Dvorak, supra note 141.
177. Jennifer Sullivan, How to Make MP3 Pay, WIRED NEWS, (visited Mar. 8,
1999) <www.wred.com/news/news/business/story/ 18323.html> (quoting
Ashwood Kavanna).
178. See Bob McGill, Listening to the Net, SAN FRANCISCO EXAMINER, May 26,
1998 at D1.
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Since the injunction prohibiting the sale of the Diamond
Rio has already been rejected, the popularity of MP3s will
continue to proliferate. Consequently, the recording
industry's best option is to increase licensing. However, the
music industry may experience a decrease in profits, and
middlemen such as manufacturers or distributors will
become virtually eliminated through digital music
distribution. As the song goes: 'You can't always get what you
want."
1 79
179. ROLLING STONES, YOU CAN'T ALWAYS GET WHAT YOU WANT (Abkco
1969).
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